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In his rich and closely argued book, Democratic Authority: A Philosophical Framework
, David Estlund defends a normative framework for the justification of democracy that he calls “epistemic proceduralism.”  I found the book to be a mine of fascinating arguments and ideas.  I learned a great deal from it and expect to continue to learn from it.  I hope it will be read by many as it should make a significant contribution to the development of normative democratic theory.  I do not have space here to discuss many of the interesting ideas and arguments concerning authority and legitimacy.  I will focus my attention on Estlund’s arguments concerning fair proceduralism, epistemic proceduralism and the acceptability requirement. 


The key thesis of the book asserts that: “Democratic legitimacy requires that the procedure can be held, in terms acceptable to all qualified points of view, to be epistemically the best (or close to it) among those that are better than random.” (98)


In defending this thesis Estlund avoids what he calls a correctness theory of legitimacy, which assert that the legitimacy of a procedure in each instance of it application depends entirely on whether it produces the correct outcome in that instance (in terms of some objective conception of justice and morality).  (99)  And he avoids a variety of positions that are associated with fair proceduralism and deep deliberative democracy, which assert that democratic procedures can be intrinsically legitimate and can thereby legitimate its outcomes.  Fair proceduralism says that: “…voting is a fair procedure for making decisions when people disagree.  Each person gets an equal say, and the result, whether it is good or just by any other standard, has at least this to be said for it: everyone had an equal role in determining the outcome.” (66)


In what follows I will discuss Estlund’s arguments against fair proceduralism and suggest an alternative account of fairness in the procedure.  Then I will discuss the main idea of epistemic proceduralism and some of its supports and suggest why I think Estlund’s approach is much more like the mixture of fair proceduralism and epistemic accounts he criticizes in others.  Finally, I will examine the key idea of a procedure being better than random to point out how elusive it is and I will ask whether democratic methods of decision making are likely to be thought to be better than random by all qualified points of view.  And I will close by suggesting that the better than random condition may not be as strong a condition on legitimacy as Estlund thinks it is.

Fair Procedures

The basic argument against fair proceduralism is very simple and it is first asserted on page 6: “… so far it looks like democracy is one fair procedure, and choosing between two proposals by flipping a coin is another one.  If that is right and if fairness is the main basis of democracy’s importance, then why not flip a coin instead?”  This is intended as a kind of fatal dilemma since it asserts that there is no difference in fairness between equality in the democratic procedure and coin flipping and so it suggests that those who are committed to the importance of the inherent fairness of democracy should be just as happy with a coin flip.  But no one believes that this is the proper way to make political decisions.  If, on the other hand, one thinks that one ought to make decisions democratically and not by lottery, that suggests that something other than procedural fairness is doing important work in the justification of democracy.  To be sure, most people, including Estlund and myself, think that more than one value plays a role in defending democracy so we might think that this is not a problem.  And one might think that the preference for democracy over dictatorship or aristocracy is connected with its fairness while the preference over coin flips is connected with its instrumental value in bringing about better outcomes than coin flips can be expected to bring about.  Now Estlund’s answer to this would be I think that it cannot even be that the preference for democracy over benevolent dictatorship consists in its fairness because that would imply that coin flips should be preferred to dictatorship and that is not obvious.  He doesn’t directly address this question but I take it that he might not endorse a comparison one way or another on this.  The main point then is that even if there is some value in procedural fairness it is a very thin value and what is doing most indeed nearly all the work in justifying democracy is something else. (83)


Now many will think that the transition from democracy to fairness to coin flips involves a fallacy of ambiguity.  But Estlund devotes an exceptionally stimulating and challenging chapter to establishing this connection.  Estlund attempts to get at what he calls the “essence” of procedural fairness. (80)  On his account the essence of procedural fairness is that a procedure be “fully anonymous” or blind to all personal features of persons; “its results would not be different if any features of the relevant people were changed.”  (80)  On this view a procedure is not fully fair if it takes account of a person’s race or gender or wealth in determining the outcome.  In addition, and this is the striking idea, it is not a matter of procedural fairness if it takes into account the preferences, interests, views or even choices of the relevant persons in generating an outcome.  Coin flips seem to be just the right sort of thing here, the outcome of the coin flip seems to have no connection with the features of persons who are being decided between.


What is the reason for this conception of procedural fairness?  The basic argument, if I understand it, is that procedural fairness must be a value that is entirely independent of the value of the outcomes of the procedures that are being evaluated. (83)  Any attention to particular details of persons such as their preferences, interests, views, or choices implies that one wants the outcome to have a certain character.  It must advance the preferences, interests, views or choices of the persons involved.  But this suggests that it is not a matter merely of procedural fairness any more. So if a procedure is to be evaluated only in terms of its procedural fairness we must exclude the procedure’s responsiveness to preferences, interests, judgments and other distinguishing features of persons.  


Once procedural fairness is to be understood in terms of the full anonymity of the procedure, we can see how it might be not all that important.  


Estlund does not note this but a particular implication of his account of procedural fairness is that democracy is in fact less procedurally fair a method for deciding what to do on controversial matters within a group of equals than a coin flip.  This must hold because democracy is not fully anonymous while a coin flip is.  Democracy responds to the choices citizens make when they vote.  It makes collective decisions depend on distinctive features of persons.  The outcome will change if the votes change.  A coin flip does not.  So democracy fails to satisfy full anonymity and thus is not as fair as a coin flip.

In fact I would want to push the full anonymity condition one step further than Estlund does.  In the usual case of coin flips to decide what to do, the set of alternatives is set in advance.  If the two of us want to choose whether to go to the mountains or the beach we might flip a coin to determine which to go to.  But in this case, the outcome is still dependent on the preferences of the two contending parties.  Their preferences set the agenda.  If we want the procedure not to give a different outcome if any of the features of the relevant individuals change then it should not give a different outcome if both individuals decide they want to go neither to the beach or the mountains or if the individual who wanted to go to the mountains now wants to go to the city.  The consequence of this should be that full anonymity should require that whenever two parties contend over where they want to go the procedurally fairest way to decide is to set up a lottery over all possible places to go.  Then the outcome would not be different if any of the features of the relevant individuals were to change.  And this would be fairer procedurally speaking than flipping a coin over the two main contending alternatives since it would depend even less on the particular features of the individuals.

Now this strikes me as perverse and I wonder if something hasn’t gone wrong with the whole discussion of procedural fairness.  Indeed, the initial result that a coin flip is procedurally fairer than democracy strikes me as strange.  Partly as a consequence of this, I am inclined to worry about whether the conception of procedural fairness is right.  Let us call this the detached conception of fairness.  There is a central case of fairness to which other things approximate. It may be that the first thing that we ought to question is whether there is going to be something like the essence of procedural fairness that fully characterizes any completely fair procedure.  

I want to suggest a somewhat different conception of fairness as a regulative or constraint conception of fairness.  My sense is that fairness is a feature of collective activities, processes and procedures that varies in part depending on the nature of the enterprise.  The fairness of the procedure is fairness in how the outcome is produced.  And what fairness demands or even recommends depends on the enterprise that is being regulated by fairness.  The procedures involved in fair contests are ones that don’t introduce any influencing factors that are irrelevant to the determination of who has performed in the contest with the most skill and motivation relevant to the contest.  Chance is allowed to play a role in games to be sure; that is part of what makes them entertaining.  Contests for position and jobs are also thought to be regulated by fair procedures.  These are meant to exclude factors that are not supposed to make a difference.  To be sure all of these contests are one in which we have a lot at stake in the outcome and the procedures are designed to bring about desirable outcomes.  Nevertheless, the fairness of the procedures are not merely designed with an eye to producing the right outcome.  To see this we need only observe the sense of injustice that arises if the fairness is not strictly observed.  Even if the best person gets the job, if it turns out that one candidate is rejected on the basis of irrelevant considerations such as race, that person has been wronged.  That suggests that we put some weight on the fairness of the procedure itself inasmuch as each is thought to be entitled to a fair go.  In any case, fairness in these contexts does not involve the exclusion of all individuating characteristics it involves the exclusion of irrelevant ones.  The irrelevance is determined by the nature of the task involved.  Fair contests, fair trials, fair procedures of hiring and firing involve very different criteria of relevance and the fairness is dependent on the nature of the tasks.  There isn’t a sense in which the procedural fairness in all of them is the same or an approximation to the same essential core.  The idea is that fairness acts as a kind of constraint on how we pursue the goods of social life.  And the constraint is grounded in some fundamental moral principles regarding the relations of persons to one another.  

The complication in the case of political decision making is that though there are abstract aims such as the common good and justice, there is a great deal of disagreement about what they amount to.  Though each person is supposed to be committed to these goods, they each want to make sure that they have a voice in the process of making decisions about what to pursue and how to do so.  Here again the aim is the establishment of justice and the common good within a group of persons but the pursuit of the aim is regulated by a conception of how fairly to pursue this aim.  

I want to bring out one more element in my discussion of fair procedure.  The usual characterization of fair procedures sees them as sets of rules.  I think that we often have a somewhat more expansive conception of fair procedure than simply a set of rules.  And I think democracy generally is thought of as a fair procedure in this more expansive sense.  To take another example, fair equality of opportunity can be thought of as an element of a fair procedure for regulating the enterprise of putting people in positions of authority and importance.  Obviously this is not to be described in terms of a set of rules but rather a set of standards for evaluating how a society puts people in positions of power and authority.  And these standards will be met in different ways depending on the contingent features of the society we are dealing with.  The usual purpose of a system for putting people in positions of authority is to put the best qualified people in those positions but fair equality of opportunity is a constraint on this process that is meant to help achieve this purpose but it also serves as a constraint of justice on how we are to achieve this purpose.  Again, if a group of people has been excluded on the basis of an irrelevant factor they are being treated unjustly regardless of the impact on the ultimate purpose.

Democratic ideals are procedurally fair in this expansive sense and they are regulative ideals concerning how the society ought to go about pursuing the common good and justice.  Ideally, democracy gives each person equal resources or equal opportunities for influencing the process of collective decision-making.  This equality is partly justified on the basis of the fact that this will help produce outcomes in which everyone’s interests are taken into account.  Hence it serves the main aim of collective decision-making.  But partly this equality is justified because the principle of equality is an appropriate principle for regulating collective decision-making in the context of significant disagreement, diversity of interests and the cognitive biases of persons’ views towards their interests.  Each person justly claims an equal share in the resources or opportunities for influencing this process of decision-making because each person has fundamental interests in being able to participate in this process.

Let us compare this to a lottery.  In my view a coin flip is less fair than virtually any other procedure or distribution of resources for the pursuit of a goal.  It is a kind of pale shadow of fairness in those circumstances where fairness has become impossible.  Lotteries are used when a genuinely fair distribution is no longer possible.  In lifeboat cases, for instance, in which it is impossible to sustain the lives of all the persons in the boat, a random device is used to select who is to be removed.  But this is surely an unfair distribution of the burden and everyone recognizes this even after the lottery has been used properly.  Since an unfair distribution of burdens is inevitable the question is how to select the person on whom the unfair burden falls.  And though the lottery does not distribute the burden fairly, it does at least exclude invidious distinctions in process of distribution.  To see the thinness of the fairness of lotteries compare the fair (in this case,  equal) distribution of a set of resources produced by a group of equally deserving workers to an equal lottery in which each worker gets an equal chance at all the resources but one worker goes away with all the resources.  This would normally be thought of as deeply unfair (unless the workers had consented to the lottery or unless the resources were indivisible).  Why?  I think it is because in this case the reach of equality is severely limited in the case of the lottery.  Each person has an equal chance and that is the end of it.  In the case of the equal distribution of resources, the reach of equality extends to the subsequent decisions the workers make in using their equal shares of resources.  We can say that the lives of the workers are equally provisioned for a certain period of time (assuming of course that they are roughly equal in needs and so on).

I think the same can be said of democracy when it lives up to its ideals.  In an ideally democratic society each person has equal resources or opportunities with which to influence the outcomes of decisions.  Over time (assuming the absence of persistent minorities) this gives people equal resources over the collective decision making in their society. And they can use these resources or opportunities to shape the world they live in.  That gives that world a kind of egalitarian character just by itself.  In the case of lotteries either over who is to rule or what policies are chosen, the last point of equality is at the stage of the lottery.  The equal distribution of resources or opportunities in the collective decision process extends the reach of equality throughout the political system (again, assuming the absence of persistent minorities).  Hence the equality of a lottery is a pale shadow of the equality in democracy.  Hence it is not as fair as the equality in democracy.

Epistemic Proceduralism

I think that Estlund and I do not disagree all that much on the basic pictures of democracy that we give.  The reason for this is that Estlund seems to employ something like the regulative account of fairness in his conception of democracy.  It comes in as a consequence of his acceptability requirement.  This requirement is stated initially as follows: “No one has authority or legitimate coercive power over another without a justification that could be accepted by all qualified points of view.” (33)  And this is used to support the legitimacy of democracy by asserting that: “democracy will be the best epistemic strategy from among those that are defensible in terms that are generally acceptable.” (42)  

How does the argument work for this?  As Estlund puts it “The general acceptability requirement applies at two places in epistemic proceduralism.  First, the proposition that the political procedure has epistemic value must be generally acceptable if it is to figure in political justification.  Second, … it must be a generally acceptable conception of justice or correctness … that the political process is said to be good at ascertaining.” (112)   The idea here as I understand it, is that the political procedure must be generally acceptable and that some qualified points of view will reject a political procedure that gives some a significantly greater say than others.  There are no generally acceptable experts on this view.  So inequality will be ruled out.  Hence it would appear that democracy is uniquely suitable for the role of making political authoritative and legitimate decisions.

Estlund sees that one might worry here that some qualified points of view may object to democracy.  Here he gives a very interesting argument for why this kind of objection is not normally effective.  

“[The qualified acceptability requirement] places a special burden on proposed relations of authority or legitimate coercive power.  When the burden is not discharged it asserts that the default conditions is the absence of authority or legitimate power. … Invidious comparisons purport to establish the authority and legitimate power of some over others in a way that universal suffrage does not, and so invidious comparisons must meet a burden of justification that universal suffrage need not. … Under unequal suffrage, some people are formally and permanently subjected to the rule of certain others. This is a ruling relationship that is not present under majority rule, even though majority rule is also a ruling relationship of a kind. As such, this additional element is itself subject to an extra burden of justification that universal suffrage does not incur, and if it can’t meet it, the default is the absence of that particular ruling relation.” (37) 

Estlund repeats part of this argument on page 219:

“Unequal suffrage introduces an element of rule of some by others that is not present under equal suffrage, and so equal suffrage has a kind of default status as departures are tested against the qualified acceptability argument.” 

Here it appears that democracy is the default position and qualified disagreement on the worth of democracy is not sufficient to make it an illegitimate method for making decisions even though qualified disagreement is sufficient to defeat the acceptability of other methods.  We are not told how the extra burden of justification can be met but it may be that Estlund thinks it is met if it turns out that democratic methods of making decisions are not better at making those decisions than a random procedure or if the non-democratic method is quite a bit better than the democratic method. (169)  We will come back to this.

What does seem clear from this is that equality has a special place within the acceptability requirement and that it is acting ultimately as a kind of soft constraint on the pursuit of epistemic excellence in collective decision-making.  It is acting as a kind of regulative standard of fairness on the political decision making process.  That is why I am not sure that Estlund and I differ all that much on the basic pictures of the legitimacy of democracy we have.

We have now a fairly good picture of how Estlund defends the main thesis stated at the beginning of this discussion.  The idea is that political decision making procedures must be evaluated in terms of their epistemic value or their capacity to get the right answer to questions facing the society.  This pursuit is partly justified by the acceptability requirement but it is also constrained by the acceptability requirement.  It is constrained by the fact that equality is a fundamental standard for the evaluation of political procedures.  Only if an egalitarian procedure meets the standard of being better than random at getting the right answers to political questions, democracy is legitimate and authoritative.  The fact that equality is acting as a significant constraint on the pursuit of epistemic goals is clear from the fact that the view allows that an authoritarian form of government may in fact be superior at pursuing those goals but as long as the egalitarian form is better than random, that will be sufficient for ruling out the authoritarian form.  So equality constrains the pursuit of epistemic goals.

I want to ask some questions about epistemic proceduralism.  Despite Estlund’s admirable and stimulating defense I am not convinced that it is not an unstable mix of ideas.  The first question is about the defensibility of democracy in this picture.  And it is connected with the democracy/jury analogy.  Estlund uses the analogy of jury trials to defend the thesis that democracy has a certain authority or power to put us under obligation.  The reason the jury trial has this is because it is good at discerning the guilt or innocence of persons and because it is egalitarian. But here I worry that the egalitarian part of the picture is under-motivated. Why not simply concern ourselves with finding that method that gets the best outcomes in terms of the facts of guilt or innocence?  Presumably there is no qualified disagreement about the facts of guilt or innocence as long as the law is clear.  Which procedure does the best job at discerning these facts should be reasonably clear.  As long as there is no qualified disagreement concerning the goals of the trials and the facts themselves are not subject to qualified disagreement, it is not clear why the acceptability requirement does not allow for a deeply inegalitarian method of trials.  To use Estlund’s example, if the church fathers are really good at determining who is guilty and who is innocent (significantly more so than randomly selected juries) what basis could there be for rejecting this method?  In any case, many criminal justice systems in liberal democracies do not use juries to assess guilt or innocence but rather panels of judges.

I have an analogous worry concerning Estlund’s defense of democracy.  He seems to think that there will be generally accepted substantive standards for evaluating the outcomes of collective decision making, so he seems to accept the idea that there will be a public reason and that this should constrain discussion about how to shape the society.  The question I have is, why expertise in grasping and applying these substantive standards would not be sufficient to justify rule by these experts?  Estlund responds to this worry by saying that “ any group who might be put forward as such an expert would be subject to controversy, an qualified controversy in particular.” (36)  This is meant as a way of ruling out invidious comparisons.  But it is not really explained why these are invidious comparisons.  If there is a generally accepted set of standards and some are better at grasping and implementing those standards than others, that looks like a comparison that all qualified persons should be able to accept.  Just as in the case of guilt or innocence, if you have a clear standard that everyone signs on to, this is the place for expertise in implementing the standard.

Is the worry that these standards are very abstract and in need of interpretation, which everyone wants to participate in?  Or is the worry that the standards are an unordered list, which everyone wants the right to participate in ordering in particular circumstances?  These two possibilities suggest that there are still areas of disagreement on substantive matters that might undermine claims to expertise on these matters.  
Estlund does deal with the question of Mill’s plural voting scheme, which gives the better educated more votes than the less educated, and argues that the scheme may be objected to on the grounds that it may allow the special biases of the better educated to have a disproportionate impact on the decision making.  The objection could be a qualified objection on his view even if the attribution of bias is for the most part speculative.  The objection need not be correct in order for it to be qualified, Estlund insists. (217)  

Here the question is, why does the attribution of such biases succeed as an objection even in the light of the overall greater capacity of the better educated to make good decisions?  Biases are a mechanism by which judgment may be skewed, the key question is not what mechanisms may arise that skew judgment but whether the judgment is off base.  And my understanding of the argument is that we can allow that the judgment of the educated is superior to that of others but still allow these objections to defeat the claim of the better educated to rule.  Furthermore there is supposedly agreement on the principles to be realized.  It must be on some ground other than epistemic accuracy that the above objection is qualified.

This supports further the thesis that the acceptability requirement itself is a kind of inherently egalitarian notion.  Estlund rightly rejects the idea that the acceptability requirement is itself democratic.  It isn’t, because it is not a majoritarian decision procedure.  But when we attempt to discern why, first of all, each person has an equal veto power in the acceptability requirement and why the default position of equality of suffrage is not vulnerable to the same objections as other political arrangements we find a deeply democratic idea.  The reason behind both, it appears to me, is that equality has some fundamental (though not indefeasible) value in the whole picture.  Here it is equality in the sense that no sane adult ought to have the right to rule over any other coupled with the claim that equal suffrage and majority rule satisfy that constraint.  To put the matter bluntly, it looks like one could construct an argument directly from the features that underpin the acceptability requirement.  No one may rule over others and this implies equal suffrage and thereby majority rule.  To be sure, this would produce only a defeasible requirement of democracy.  

If this is right, and I am not sure it is, then Estlund is confronted with the same worry that he directs against others. (96)  His view seems to be an unstable mix of different concerns: an epistemic concern with getting the right answer and an egalitarian concern with making sure that people participate as equals in collectively ruling over themselves.  And now the concern with what special burden must be met in the conditions specified by the acceptability requirement to override the equal suffrage principle looms large.  

Is Democracy A Better than Random Method, and if not, When Does this Matter?

Let us return to one of the main contentions of the book.  Is it really true that democratic processes are justified and legitimate only if they are better than random procedures for getting at the truth?  Partly it is hard to know since we cannot be sure what is involved with saying that it is better than random.  For one thing, there is some indeterminacy in the implications of saying that a procedure is better than random since it depends on how the alternatives are individuated.  Estlund points this problem out very deftly in the case of individual competence.  There he notes that if there are three alternative states: A, B and C, we might say that a voter is better than random if she has a better than 1/3 chance of getting the right answer.  But we might also divide up the issue space in terms of A and (B or C) in which case the better than random competence would be better than ½.  As Estlund points out, decisions among limited sets of alternatives are usually decisions among disjunctive sets of options. (229)  And if we don’t have an sensible way of counting alternatives, we don’t really know what better than random involves. 

The problem is exacerbated when we see that even if we could get a sensible answer tto the question above we might not think that the procedure is better than random on the most important issues.  So the procedure may be quite good on a lot of unimportant issues and not so good on relatively important issues and the consequence of this might be that its overall score is better than random.  But we might not think this was germane because the score is lifted by so many relatively unimportant decisions.  Another complication with this is that while one procedure does not get as many right answers as another procedure, the answers that it gets wrong it only gets a bit wrong while the other procedure gets more answers right but when it gets answers wrong it gets them very wrong.  The factor of approximation to the best answer needs to be factored in here in a way that Estlund has not explored and this will produce some difficulties.


These issues do not just produce a significant amount of uncertainty in the picture they also suggest a very large internal problem in Estlund’s account.  For once we take into account the many ways in which issues must be weighted and we take into account the possibility of greater and lesser approximations to the right answer, we begin to see that it may be highly likely that there will be qualified disagreement on whether the democratic procedure is better than random or not, once this is suitably understood.


Another difficulty with insisting that the democratic process be better than random at coming up with the right answer in order for it to be legitimate is that it may be that all procedures are worse than random and that a randomized procedure is simply not acceptable to people (I have some idea how a particular decision is made with a lottery, I have no idea how a society could be ruled by a lottery, particularly when we include the all important agenda setting activities).  The democratic process may be not much worse than some other process while they are all worse than random.  I don’t see why in this case, the fact that it treats people as equals and does not subordinate some to others wouldn’t be a consideration that would make it preferable to the other.  This seems to be the key idea behind the acceptability requirement in the first place; I don’t see why it wouldn’t play a role here.  It seems to me that only a massively inferior performance to a feasible non-democratic arrangement would permit us to reject democracy in favor of the non-democratic.  But once we allow equality in the procedure to figure in this way, it seems that we have a view that is more nearly balancing fairness in the procedure (understood in a regulative way) and epistemic concerns. 


Let me repeat that I think this book is a very important contribution to democratic theory.  The worries I have sketched are not easy ones for any theory to solve and Estlund’s book very admirably faces the difficulties with a clarity and originality rarely seen in this area. 
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� I defend these points in more detail in my The Constitution of Equality: Democratic Authority and Its Limits (Oxford: Oxford University Press, 2008).





